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A ppeal Brie f 

This appeal is being filed in response to the Office Action mailed on February 8, 2005. 

R eal party in interest 
The real party in interest in this appeal is Russell Warner, Ontario, Canada. 
05/20/2005 LU0ND1M 00000039 190513 10728375 &^ A - 9WSS^m^D^rsss^ 



01 FC:2402 



250.00 DA 



None. 



Status of claims 

Claims 1-9, 12, 14 and 15 are currently pending. Claims 10-11 and 13 are cancelled. 
Claims 1-9, 12, 14 and 15 are on Appeal. 1 



< Claim 15 is not currently included in any substantive rejection, but is cited on the PTOI. form 
326 as being rejected. 
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Status of amendmen ts 
A response to a non-final office action was issued on September 8, 2004 regarding claims 
1-9, 12, 14 and 15. A final office action was issued on November 18, 2004 rejecting claims 1-9, 
1 2, 14 and 1 5. An after final amendment was submitted on December 15, 2004 cancelling claim 
9 and amending claims I and 4. An advisory action was issued on December 27, 2004 refusing 
entry of the December 15, 2004 after final amendment. On January 1 8, 2005 a request for 
reconsideration of the advisory action was submitted in response to the after final amendment. 
On February 8, 2005 a non-final rejection was issued based on the claims in the September 8, 
2004 amendment. Accordingly, claims 1-9, 12, 14 and 15 currently stand rejected based on the 
February 8, 2005 non-final rejection. 

Sum mary of c l aimed subject matter 
Regarding claim 1 , the present invention relates to a device for opening a frozen or stiff 
seal formed between a door and a door frame (paragraph bridging pages 5 and 6). The device 
Licl tides interconnected first 2 and second plate 3 portions (page 7, last paragraph) of 
substantially equal length and each having an upper find lower surface and a width which is 
constant along an entire length of the first and second plate portions (Sec Fig. 3), the first plate 
portion 2 being in spaced relation to the second plate portion 3 to form a substantially right angl< 
about a central point 5 of from 45 degrees to 85 degrees (page 6, lines 1-7), The first plate 
portion 2 is inserted for placement in a frame opening 25 between the door frame 15 and the 
door 17 by a user (page 6, lines 8-18). The second plate portion 2 is then pushed in a first 
direction A by the user towards an upper surface of the door frame IS (page 6, lines 18-25). A 
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result of the angled relationship between the first and second plate portions, the device pivots 
about the central point (page 7, line 1 1-18) whereby an outer edge of the central point 5 biases 
within the frame opening 25 and moves tho first plate portion 2 into engagement with an 
underside of a lip of the door 17 , allowing the user to apply moderate leverago to the device and 
effect the first plate portion to pivot upwardly, about the central point 5, from the placement 
between the door frame 15 and the door 17 and force the car door 17 away from an adjacent 
relationship with the door frame 15 so as to separate and break the frozen or stiff seal formed 
between the door 17 and the door frame 15 (Page 6, lines S-25). 

Regarding claim 4 the present invention relates to a one-piece unitary device for opening 
a frozen or stiff seal formed between a door and a door frame (paragraph bridging pages 5 and 6). 
The device comprising first 2 and second plate 3 portions (page 7, last paragraph) of 
substantially equal length and each having an upper and lower surface and a width which is 
constant along an entire length of the first and second plate portions (See Fig. 3), wherein the 
first plate portion 2 is adapted for placement in a frame opening 25 between the door frame 15 
and the door 17, and the second plate portion 3 is adapted for use by a user, the first plate portion 
2 being in spaced relation to Lhc second plate portion 3 to form a substantially right angle about a 
central point 5 of from 45 degrees to 85 degrees (page 6, lines 1-7). The user can maneuver the 
device, as a result of lhc angled relationship of lhc first 2 and second 3 plate portions. The user 
can also insert the first plate portion 2 for placement in a frame opening 25 between the door 
frame 15 and the door 17 by the user, wherein the upper surface of the first plate portion 2 
engages a lip of Qie door 1 7 and the second plate portion 3 is then pushed in a first direction A by 
lhc user towards an upper surface of the door frame 15 and, as a result of the angled relationship 
Serial No.: 10/728,375 Page 3 of 14 
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between the first 2 and second 3 plate portions, the device pivots about the central point, whereby 
an outer edge of the central point biases within the frame opening 25, allowing the user to apply 
moderate leverage to the device and effect the first plate portion 2 to pivot upwardly, about the 
central point 5, from the placement between the door frame 15 and the door 17 and force the car 
door away from an adjacent relationship with the door frame 15, so as to separate and break the 
frozen or stiff seal formed between the door 17 and the door frame 15. 

Claim 9 claims the device of claim 1 , wherein the first 2 and second 3 plate portions are 
disposed from 60 degrees to 85 degrees (page 6, lines 1-7) from each other about the central 
point 5. 

<Irp.imillJLf.Pf j"*t*"" tn lw> Pttviftwerf on Anneal 

I) Claims 1-8, 12 and 14 stand rejected under 35 USC 103(a) over Sutton, US patent 
4,788,893 and Thomas et al., US patent 5,337,632. 2 

II) Claim 9 stands rejected under 35 USC 103(a) over Sutton, US patent 4,788,893 and 
Thomas ct al., US patent 5,337,632, as applied to claim 1 and further in view of Crowley, US 
patent 6,799,491 or Moses D 164,705 or Waddcll D442.840. 

Argument 

I) Claims 1-8, 12 and 14 stand rejected under 35 USC 103(a) over Sutton, US patent 
4,788,893 and Thomas ct al., US patent 5,337,632. 



2 Claim 15 is not currently included in nay substantive rejection, but is cited on the PTOT. form 
326 as being rejected. 
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Tho examiner committed error in arriving at a prima facie case of obviousness in 
rejecting claims 1-8, 12 and 14 because the combination does not disclose each and every feature 
of the claimed invention. In particular the examiner has not met the burden of showing, inter 
alia, tho following claimed feature: 

first 2 and second plate 3 portions (page 7, last paragraph) of substantially equal 
length and each having an upper and lower surface and a width which is constant 
ni^g an ^tim \ ^th of tho first and second nlnto portions (emphasis added). 

United States Patent No. 4,788,893 (Sutton), is directed to opening door handles (with a view to 
avoiding broken nails and such). More specifically, in operation the device disclosed in Sutlon is 
meant to be placed under a door handle and then lifted upwardly so as to assist in opening tho 
door handle. By contrast, tlic device disclosed and claimed in the present invention is meant to be 
placed between tho car door and door frame, and then LEVHRED by the user or pulled, so as to 
engage the lip of the door, in order to break the frozen seal and assist in opening the car door 
itself, as can be noted with reference to the description on page 7 at lines 1 1 to 1 8. 

Accordingly, the Appellant is of the view that Sutton is not of a similar nature to that of 
the present invention, as the device described therein is designed as a "hook" of plastic 
construction (see column 2, lines 1 and 19 of Sutton) which is to replace one's fingertips as the 
operative force in opening an automobile door. As such, the device disclosed in Sutton would be 
ill-suited for opening frozen doors, in the manner as indicated by the present invention, as the 
plastic construction may break as the user attempts to lever the door open. With reference to 
Figure 1 of Sutton, it can be seen that the width of the device disclosed therein narrows towards 
die upper end of the body where the key ring aperture is located. However, Ihe present invention 
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as defined in the amended claims submitted on September 8, 2004, comprises first and second 
plate portions having a width which is constant along an entire length of the first and the second 
plate portions, including the upper end where the key ring aperture is located. By virtue of the 
present invention having a constant width at the upper end where the key chain is located (and 
where the user grasps the device), the device has a greater surface area at this point in which a 
user can use to cfTcct body leverage unto the device to break the frozen seal and assist in prying 
open ihc door. 

With respect lo United States Patent No. 5,337,632 (Thomas et af), Thomas et al 
reference is directed to opening beverage can lops or door handles (with a view to avoiding 
broken nails and such), and, as such. In Figure 1 of Thomas et al, it can ho plainly seen that the 
device described in Thomas et al docs not have two angled portions which arc of substantially 
equal length and which arc compact. In Figure 1 of Thomas et al, the tail end 26 is clearly of a 
longer length than the hook member 22 which engages the underside of the beverage can top or 
door handle, and, as such, by virtue of its length, can be somewhat cumbersome when attached i 
a key chain. Tiy contrast, the present invention, as defined in the amended claims submitted on 
September 8, 2004, comprises first nnd second plate portions which arc compact, and of 
substantially equal length, which reduces the likelihood of the first or second plate portions 
breaking or separating from each other during use, as can be noted with reference to the 
description on page 8 at lines 2 to 8. Thomas et a/ makes no mention of such a structure. Such £ 
construction also allows for easier, much more convenient attachment to a key chain. 

Hie second error committed by the Examiner in arriving at uprima facie case of 
obviousness in rejecting claims 1-8, 12 and 14 is that the primary reference to Sutton teaches 
Serial Mo.: 10/728,375 Page 6 of 14 
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away from the claimed invention. In particular the examiner has not met the burden of obviating, 

inter alia, the following claimed feature: 

a device having a first plate portion in spaced relation to the second plate portion 
to form a substantially right angle about a central point pi from 45 dcgrccsjgJtS 
degree s,, (emphasis added). 

Sutton also clearly indicates, on column 2 at line 55, that the hinge is Hmitcd to opening to, 
"ap proximately 45 degre es". Appellant notes that, for the purpose envisioned by tho device 
disclosed in Sutton, this is adequate, because the device described in Sutlon is not meant to be biased 
between the car door framo and the door to lever a frozen door open, it is merely to grasp the 
underside of a doorhandle and be lifted upwardly to manipulate the door handle in opening the door. 
By contrast, tho present invention, as defined in the amended claims submitted on September 8, 
2004, is directed to a devicchaving a first plato portion in spaced relation to the second plate portion 
to form a substantially right angle about a central point of from 45 decrees to JjjfiBCBMi. By virtue 
of this manner of construction, when the user inserts the first plate portion for placement in a frame 
opening between the door frame and the door, and the second plate portion is then pushed in a first 
direction by the user towards an upper surface of tho door frame, the upper surface of die first plate 
portion engages a lip of the door and, as a result of the angled relationship between the first and 
second plate portions, the device pivots about the central point, whereby an outer edge of the central 
point biases within the frame opening, allowing the user to apply moderate leverage to the device 
and effect the fust plate portion to pivot upwardly, about the central point, from the placement 
between the door frame and the door, and force the car door away from an adjacent relationship with 
the tloor frame so as to separate and break the frozen or stiff seal formed between the door and the 
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door frame. This is completely absent from the device described in Sutton. 

II) Claim 9 stands rejected under 35 USC 103(a) over Sutton, US patent 4,788,893 and 
Thomas ct al., US patent 5,337,632, as applied to claim J and further In view of Crowley, US 
patent 6,799,491 or Moses 1)164,705 or Waddell D442.840. 

The first error committed by the Examiner in arriving at & prima facie case of obviousness 
in rejecting claim 9 is that the primary reference to Sutton teaches away from the claimed invention. 
In particular the examiner has not met the burden of obviating, inter alia, the following cl aimed 
feature: 

the device o f claim 1 , wherein the first 2 and second 3 plate portions are disposed 
from 60 degrees to 85 degr ees (page 6, linos 1-7) from each other about the 
central point 5. (emphasis added) 

Sutton's description clearly indicates, on column 2 at lines 54-56, that, ll^lhe.f pur bum p s 12 on 
hmgUQlynctioji^ (emphasis 
supplied). Claim 9 defines that the first plate portion of the device was in spaced relation to the 
second plate portion to form a substantially right angle about a central point of from 60 d egesgaio. 
85. degrees. 

A response to the Final Office Action of November 18, 2004 was filed on December 1 5, 
2004. In doing so, claims 1 and 4 were further amended to distinguish from Ihe device disclosed in 
United States Patent No. 4,788,893 (Sutton), to define that the first plate portion of the device was 
in spaced relation to the second plate portion to form a substantially right angle about a central point 
of from 60 degrees to 85 degrees. Claim 9, which previously defined this limitation, in that the first 
and second plate portions were disposed from 60 degrees to 85 degrees from each other about the 
central point, was then cancelled from the application, in light of the above-noted amendments to 
Serial No.; 10/728,375 Pago 8 of 14 
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claims 1 and 4. The Appellant further refuted tine applicability of United States PatentNo. 5.337,632 
(Thomas et at) by noting that Thomas et al clearly indicates, on column 3 at line 55, that the hook 
is "curved awav from jhg hnndln portion at approximately 1 80 degrees", and, as such, could not be 
considered as being of a similar nature to the present invention. Clearly, Thomas does not supply 
the defect of the claimed range as taught by Sutton. 

An Advisory Action was then issued by the Examiner on December 27, 2004, wherein the 
Examiner alleged that Figure 2 of United States Patent No. 4,788,893 (Sutton) illustrated an angle 
of 65 degrees between the first and second plate portions. Accordingly, the Examiner stated that the 
amendment to claims 1 and 4 given in the response filed on December 1 5, 2004, which defined that 
the first and second plate portions were disposed from 60 degrees to 85 degrees from each other 
about the central point did not now, in the Examiner's view, place the present application in 
condition for allowance or distinguish over the device disclosed in United Stales Patent No. 
4,788,893 (Sutton). 

ThcExaminerinrcjectingctaim9 furthcrused United Slates Patent No. 6,799,491 (Crowley) 
and United States Design Patents Nos. D164.705 (Moses) and D442,840 (Waddell) to obviate the 
claimed range of 60 to 85 degrees. The Examiner alleges that the devices disclosed in United Stales 
Design Patents Nos. Dl 64,705 (Moses) and D442.840 (Waddell) are all examples of pry tools 
having an angle between the handle and pry portion in the range of 45-85 degrees, and, in 
combination with Sutton, render die present application as claimed in claim 1, unpatentable. 
However, the Examiner has failed to provide any motivation why one of ordinary skill in the art 
would be led to such references when the primary reference teaches away from the combination. 
Thus, the rejection is improper. 
Serial No.: 10/728,375 Page 9 of 14 
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A second error below is that the Examiner relied upon the teaching of the drawing in Sutton 
to teach the claimed range of 60 degrees to 85 degrees, when the drawing disagrees with the 
specification. MPEP § 2125 is clear on the Office's position with respect to such an argument. A 
Request for Reconsideration was filed on January 18, 2005 in response to the Advisory Action of 
December 27, 2004. Tn the Advisory, the Examiner contended that Figure 2 of Sutton seems to 
illustrate a door handle opener having an angle of 65 degrees between the two portions. In a request 
for reconsideration, Appellant argued that the provisions of MPEP § 2125 and tho decision in In re 
Wright, S69 F.2d 1124, 193 USPQ 332 (CCPA 1977) do not allow for such a disagreement. The 
Examiner's position that the angle of 65 degrees does not agree with Ihe specification of Sutton. 
Sutton clearly indicates, on column 2 at lines 54-56, that, Il^fourWpjU2jrf 
toUMTT the npe mnp of th e hinge 1,0joju^r.QximaMy^5icjsrocs. 

Respectfully, Appellant requests the board reverse the Examiner's decision below. 



Date: 





Arlcn L. Olson 
Registration No. 37,543 



Schmctser, Olsen & Watts 
3 Ixjar JctT^anc 
LiUham, New York 12110 
(518)220-1850 
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APPENDIX 


-CLAIMS ON APPEAL 



AlUlcDdj.* 

1 , A device for opening a frozen or sti ff seal formed between a door and a door frame, said device 
comprising interconnected first and second plate portions of substantially equal length and each 
having an upper and lower surface and a width which is constant along an entire length of the first 
and second plate portions, the first plate portion being in spaced relation to the second plate portion 
to fonn a substantially right angle about a central point of from 45 degrees to 85 degrees, whereby 
flic first plate portion is inserted for placement in a frame opening between the door frame and the 
door by a user, and the second plate portion is then pushed in a first direction by the user towards 
an upper surface of the door frame, and, as a result of the angled relationship between the first and 
second plate portions, the device pivots about the central point, whereby an outer edge of the central 
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point biasc9 within tho frame opening and moves the first plate portion into engagement with an 
underside of a lip of the door, allowing the user to apply moderate leverage to the device and effect 
the first plate portion to pivot upwardly, about the central point, from the placement between the 
door frame and the door and force tho car door away from an adjacent relationship with the door 
frame so as to separate and break the frozen or stiff seal formed between the door and the door 
frame. 

2> The device of claim 1 , wherein the device is a one-piece unitary device. 

3. The device orclaim 1 , wherein the first plate portion is adapted for placement in a frame opening 
between the door frame and the door, and the second plate portion is adapted for use by the user. 

4, A one-piece unitary device for opening a frozen or stiff seal formed between a door and a door 
frame, said device comprising first and second plate portions of substantially equal length and each 
having an upper and lower surface and a width which is constant along an entire length of the first 
and the second plate portions, wherein the first plate portion is adapted for placement in a frame 
opening between the door frame and the door, and the second plate portion is adapted for use by a 
user, the first plate portion being in spaced relation to the second plate portion to form a substantially 
right angle about a central point of from 45 degrees to 85 degrees, whereby the user can maneuver 
the device, as a result of the angled relationship of the first and second plate portions, and insert the 
first plate portion for placement in a frame openingbctween the door frame and the door by the user, 

Serial No.: 10/728,375 Page 12 of 14 
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wherein the upper surface of Iho first plate portion engages a lip of the door and the second plate 
portion is ihcn pushed in a first direction by the user towards an upper surface of the door frame and, 
as a result of tho angled relationship between the first and second plate portions, the device pivots 
about the central point, whereby an outer edge of the central point bidses within the frame opening, 
allowing the user to apply moderate leverage to the device and effect the first plate portion to pivot 
upwardly, about the central point, from the placement between the door frame and the door and force 
the car door away from an adjacent relationship with the door frame, so as to separate and break the 
frozen or stiff seal formed between the door and tho door frame. 

5. The device of claim I, wherein said second plate portion defines an aperture therein. 

6. The device of claim 5, wherein a ring of a key chain is inserted through the aperture and the device 
is secured to a key chain. 

7. The device of claim 6, wherein the aperture is positioned on an upper end of the second plate 
portion. 

8. The device of claim 1, wherein the device is formed of metal, plasLic, fiberglass or aluminum, 

9. The device of claim 1, wherein the first and second plate portions are disposed from 60 degrees 
Serial No.: 1 0/728,375 Page 13 of 14 
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Lo 85 degrees from each oilier about the central point. 

12. The device of claim 1, wherein the device is placed in the frame opening at several different 
locations along a length of the frame opening between the door frame and the door, and the device 
is applied by the user to break the frozen or stiff seal formed between the door and the door frame. 

14. The device of claim 1, wherein the keyring is integrally formed as a portion of the device. 

1 5. The device of claim 14, wherein the device is formed through injection molding. 
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